6.     Respondent  Ash Grove  had  439,033 man-hours  worked   in  1979  and
225,096 man-hours  worked   in  1980.

FINDINGS  OF FACT

1.    The   facts   stated   in  the  above   stipulation  are   accepted   and  adopted
as Finding of  Fact.

2.    Persinger was  employed  by  Ash Grove  on December  29,   1956  and  has
continued  this  employment   through   the  date  of  the hearing.

3.    In April   1977,   Ash Grove   created  a new job  of  loader  operator   and
laborer  in Departments  27  and  55  to   work during   the   third   shift   (4 p.m.     to
midnight),   Persinger  was   successful   in his   bid   for   this   job.     The  notice  of
job vacancy number  35  stated   in  part   as   follows:

Remarks:     Employee  will   work  as   loader  operator   and  if
time  permits  can  be  used   as   laborer   in Dept.   27.     If
kiln  goes  down he  will  be   used   as   laborer   in  either
Dept,   27 or  55 but   will   continue   to  receive Bracket  18
pay.  I/

4.    Persinger's  duties   as   a  loader  operator   primarily  involved  using  a
front-end  loader  to   stockpile   coal   and haul   it   from  the   stockpiles   to  a
hopper  from which  the  coal   was   then   transferred  by  a  feeder  to  a  crusher
and through a vibro-conveyor   to  an   elevator which, carried   the  coal  to
silos.     The  silos  hold  coal   for  use   in'an Allis   Chalmers   kiln  in  the  cement
plant.    Additional  duties   involved   digging  out   the  crusher  and  coal   spouts
if they became  plugged.     Prior   to  May  1979,   Persinger's   principal   job was

to keep  the  coal   silos   full   and  when   that  was   finished he would  clean  up
around  the  coal  building  using  a broom  and   shovel.

5.    Departments  27  and  55  are   designations   used by  respondent   in  its
bookkeeping.     Department   27   in  the   job  description   (Exhibit  P-l)  was   to
designate a vacancy  in  the  coal  handling   system  for   the ACL kiln.
Department  55  is   the  yard  department   description.

6.    On May 9,   1979,   Persinger,   as   a miner's   representative,   ac-
companied  two mine   inspectors   of  the   Mine  Safety  and Health Administration
(MSHA)  on a walkaround   inspection  of  Ash Grove's   plant.     During   the
inspection,  Persinger  pointed  out   certain housekeeping  problems   in  the  coal
silo area where he worked   including   some  grates  which were  "curled"   and had
holes  in  them through  which   a miner's   leg  could  drop.     He   also  pointed  outty concluding that the Complainant was engagedd incident,  the  evidence clearly shows that all  such
